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Sorting out Mass Torts

Guarding the Rules of Discovery

Revamping Your Voir Dire
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Try your case, be prepared to pounce 

and be sure to create your record 

for appeal. The party that prevails at trial most 

often succeeds in framing the dispute on his or her 

own terms. So, you must prepare your case with your 

evidence and themes firmly in mind, i.e., try your case. 

However, you must also keep your eyes and ears open for 

that moment – that opening or mistake that allows you 

to drive home your theme or undermine your opponent. 

Finally, you need to preserve your record for appeal 

when you receive an adverse ruling, as proving harmful 

error is nearly impossible in a civil case.

Try Your Case

During one of the first CTLA seminars I attended, 

Paul Tremont advised making the jury answer YOUR 

question. He was discussing a fall-down case and said 

that you would be well-served to make your trial about 

whether the plaintiff fell in a particular spot, as opposed 

to focusing on the more problematic issues in your case.  

I confess to having followed this advice many times.  

 It helped immensely during a medical malprac-

tice trial involving the failure to diagnose a patient’s 

melanoma, a deadly skin cancer that caused a young 

man’s death. I took the case over shortly before trial.  

Discovery had focused on the specific medical terminol-

ogy utilized in a pathology report. The plaintiff ’s experts 

claimed that the report failed to clearly communicate a 

worrisome diagnosis and the defendants’ experts coun-

tered that the report was clear. (The recipient of the 

report, a dermatologist, was NOT a defendant, making 

this distinction important.) 

 Rather than spending two weeks sparring over a 

medical dictionary, I decided to ask the jury to decide if 

the defendant pathologist made a diagnosis of melanoma 

when she looked at the slides. This strategy had the 

benefit of being supported by an evidentiary admission 

in the defendant’s answer. Jurors told us after trial that 

the case was over, as far as they were concerned, when 

I called the doctor as my first witness and confronted 

her with this admission. This admission and the doctor’s 

failure to use the word “melanoma” in her report were 

enough to turn a difficult case (where an obvious open 

chair existed) into a winner.

Seize Opportunities

Sometimes you plan on a particular theme but then 

your opponent opens a new door during his or her open-

ing statement or closing argument. So listen, order a 

transcript and look for new areas to attack.  

 During a medical malpractice trial that I tried 

involving a twin delivery, in opening statement, the 

opposing attorney mixed up the weights of the twins, 

erroneously claiming that the first baby, who was born 

healthy, weighed more than her twin brother. (Opposing 

counsel relied upon an entry in a medical record where 

the weights of the two children were transposed.) That 

error, which was first noticed by our client, became the 

starting point of the examination of the first witness – 

the nurse present during the delivery – and was pointed 

out again and again throughout the trial. 

 In a recent trial involving a tractor-trailer collision, 

my opponent utilized a scene photograph during his 

closing argument, which he claimed showed the condi-

tion of the intersection at the time of the crash. He did 

so in order to refute our claim that the driver was on his 

cell phone, as the time stamp on the photo indicated a 

time that was arguably before the driver made his first 

cell phone call. Unfortunately for the defense attorney, 

this photograph also showed that the trucker blew a red 

light, which was THE contested issue at trial. Needless  

to say, I highlighted that issue during my rebuttal. 
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Protect Your Record

Finally, errors can take place at any point during a trial, 

so you must protect the record to give your client any 

chance to win an appeal. Even the best judges who are 

trying to do the right thing can commit reversible errors.   

 In a medical malpractice case that I had tried a 

number of years ago, we claimed that an emergency room 

physician failed to diagnose a serious neurological disease 

after the patient had arrived at the hospital’s emergency 

department complaining of headaches and nausea. De-

spite her complaints, she was discharged without testing 

of any kind. She was admitted to another hospital the 

next day, where she was appropriately diagnosed, but it 

was too late by that point to save her life.

 Before trial began, the defendants moved to pre-

clude the use of a consent decree referencing professional 

misconduct by the defendant physician and the fact that 

he had twice failed his board examination. The court 

granted the motion but further ruled that such evidence 

could become admissible if the defendants offered evi-

dence of the doctor’s qualifications during trial.  

 When called to testify, defense counsel asked the 

defendant doctor a series of questions related to his 

professional background. In the middle of this line of 

questioning, the trial court interrupted counsel to warn 

him that eliciting the doctor’s qualifications would open 

the door to the use of the consent decree by the plaintiff.  

Even though defense counsel had already begun his line 

of questioning as to the doctor’s qualifications, the trial 

court ruled that the consent decree was still inadmissible.

 I objected and, when invited by the court to com-

ment, I went on at length as to what evidence was 

being precluded. Specifically, I indicated that the court’s 

rulings allowed the defendant to claim that: (1) he had 

no memory of the patient; (2) although his record stated 

that the patient had an “atypical migraine headache,” his 

record must have contained a typographical error;

and (3) he knew that it was typo because, had the 

plaintiff actually had an “atypical” headache, he would 

have ordered further testing. As such, I argued that the 

defendant was offering an expert opinion, that he knew 

how to treat atypical headaches, and that I was not being 

allowed to question his credentials.  

 The jury ultimately returned a defense verdict. 

On appeal, the Appellate Court reversed, concluding 

that the trial court had abused its discretion when it

prevented me from cross-examining the defendant 

doctor’s credentials. 

The Appellate Court quoted my lengthy objection 

verbatim in the body of its opinion as part of its conclu-

sion that the error was harmful. While it is often difficult 

to prove harmful error in a civil case, you increase your 

chances if you can show that you gave the trial court a 

clear understanding of the importance of its error at the 

time of trial. The case was sent back for retrial but was 

resolved before it could be tried with the doctor’s past 

record coming into evidence.

Conclusion

Successful trials start with enormous amounts of 

preparation. This work should lead you to a theme that 

includes framing the trial around a question that you 

can answer (did the patient have melanoma?) as op-

posed to one that you cannot (why didn’t the derma-

tologist understand the report?). However, trials are not 

plays where you can script your opponent or even the 

witnesses. As such, you must always stay alert for open-

ings or mistakes that occur in almost every trial. These 

opening are the moments that can turn a case from a 

loser to a winner. 

 Telling a judge that he made an error that harmed 

your case is never easy; however, you must do so in the 

event your themes and best efforts at trial fall short. <
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